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omitted, the trustee took a life estate merely, and at his death the land 
reverted to the grantor or his heirs. Prior to the Statute of 1879 the word 
"heirs" was generally necessary in North Carolina. In trust estates, however, 
as was clearly pointed out, the trustee will take precisely that quantum of 
legal estate which is necessary to the discharge of the declared powers and 
duties of the trust. North v. Philbrook, 34 Me. 532, 537; Ewing v. Shan- 
nahan, 113 Mo. 188, 20 S. W. 1065; Angell v. Rosenbwy, 12 Mich. 241. And 
the unnecessary portion of the estate becomes executed by the Statute of 
Uses. Schaffer et al. v. Lavretta et al, 57 Ala. 14, 18 ; Watkins v. Reynolds et 
al., 123 N. Y. an, 217. Here it was clearly intended that the fee should pass 
and the trustee was therefore given an estate commensurate therewith. If 
the Rule in Shelley's Case applied, it is clear that Isaac H. took the fee and 
the tax deed under which defendants claim conveyed a like estate. There 
are exceptions, however, to the construction given to these words whereby 
the grantor is conclusively presumed to use the terms "heirs or heirs of the 
body" in their legal significance as words of limitation. Ware v. Richardson, 
3 Md. 505, 56 Am. Dec. 762. When either the estate limited to the ancestor or 
that limited to the heirs is a legal estate and the other is an equitable or trust 
estate, the rule does not apply. Home v. Lyeth, 4 Har. and J. 432. Nor does 
it apply when, as in the case at bar, the grantor has so explained or qualified 
the word "heirs" that it is clear that he intended the words as a mere descrip- 
tio personarum and "that they and not the ancestor were to be the points of 
termini from which the succession to the estate was to emanate or take its 
start." Ware v. Richardson, supra. Here the words' were "convey to the 
heir of Isaac H." and the word "heir" is a word of purchase. Under the 
statutes of North Carolina at the time merely the delinquent's interest was 
sold for taxes and the lands of a minor, lunatic or person non compos mentis 
were protected, so that the tax deed conveyed only the life estate of Isaac 
H. and not the interest of these plaintiffs who take in remainder. Tucker v. 
Tucker, 108 N. C. 235, 237, 13 S. E. 5. The tax deed could not furnish the 
defendants color of title on which to found adverse possession, because it 
conveyed merely the interest of the life tenant. The occupation of the defend- 
ants was neither adverse nor under color of title until the death of the life 
tenant for the simple reason that the remaindermen had no right of action 
against the defendants until 1903 when the death of the life tenant occurred. 
Buswell, Lim. and Adv. Poss. §237. 

Evidence — Corporations — Books of Corporation as Proving Member- 
ship. — Where it is sought to hold defendant to stockholder's liability, held 
that the books of the corporation are not admissible for proving him a stock- 
holder. Girard Life Insurance Annuity and Trust Co. v. Loving (1905), — 
Kan. — , 81 Pac. Rep. 200. 

This decision is supported by the recent case of Welch v. Gillelen (1905), 
— Calif. — , 82 Pac. Rep. 248. This seems on principle to be the better doc- 
trine, but it is by no means, as stated in the principal case, "supported by the 
overwhelming weight of authority whether of text writers or decided cases." 
Purdy's Beach Corporations § 225 takes the view that such records are 
prima facie proof that one is a subscriber. To the same effect are Clark and 
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Marshall Corporations § 454. Morawetz Corporations § 75. This doc- 
trine seems to have had its beginning in Turnbull v. Payson, 95 U. S- 418. 
The cases eked in that decision to establish this point with the one exception 
of Hoagland v. Bell, 36 Barb. 57 are not in point. This latter decision 
was not by a court of last resort and in the opinion no cases are cited nor 
reasons assigned. In Mudgett v. Horrell, 33 Calif. 25, cited in the above case, 
the exact opposite was held. Carey v. Williams, 79 Fed. 906, holds that the 
books of a corporation are not prima facie evidence to prove a person is a 
stockholder. This case discusses Turnbull v. Payson, supra, the leading case 
for the opposite view and declines to consider it as authority. Since Turnbull 
v. Payson there have been any number of cases decided following that view. 
Glenn v. Orr, 96 N. C. 413 ; R. R. v. Applegate, 21 W. Va. 172 ; Torras v. 
Raeburn, 108 Ga. 345. Regardless of the weight of authority, which seems 
to be with the opposing view, it is believed that the main case states the better 
doctrine. The opposite view is rather a violent infraction of the recognized 
rule that a party shall not be allowed to make evidence for himself. 

Husband and Wife — Separate Maintenance — Action in Equity — 
Judgment for Gross Sum. — Action by wife in equity for separate main-, 
tenance but no divorce was sought. Held, (1) that a court of equity has 
inherent jurisdiction in the absence of statute to decree separate maintenance l 
(2) that a judgment for a gross sum and execution thereon is error. Chap- 
man v. Chapman (1905), — Neb. — , 104 N. W. Rep. 880. 

It is the apparent weight of authority in this country that in the absence 
of legislation to the contrary, alimony should not be allowed in an independ- 
ent suit in a court of equity. Chestnut v. Chestnut, 77 111. 346; Atwater v. 
Atwater, 53 Barb. (N. Y.) 621 ; Harrington v. Harrington, 10 Vt. 505. In 
many of the states alimony may be decreed independently of any proceeding 
for separation or divorce where the husband refuses to support his wife or 
where she has separated from him with good cause, on the ground that in the 
absence of adequate relief or remedy at law equity will interfere. Graves v. 
Graves, 50 Oh. St. 196 ; Cochran v. Cochran, 42 Neb. 612, 66 N. W. Rep. 942 ; 
Tolman v. Tolman, 1 App. Cas. (D. C.) 299. It had been the established rule 
in Nebraska that in suits for separate maintenance a judgment for a gross 
sum in lieu of periodic payments was the only proper procedure. Cochran v. 
Cochran, supra ; McGechie v. McGechie, 43 Neb. 523, 61 N. W. Rep. 692. The 
decision in the principal case, disapproving the former holdings in Nebraska 
is in line with the overwhelming weight of authority. Ross v. Ross, 78 111. 
402; Crain v. Cavana, 62 Barb. (N. Y.) 109; Bacon v. Bacon, 43 Wis. 197. 
This would seem to be the only proper rule since the husband is still liable 
for the wife's support should she waste the gross sum decreed. A decree 
of a sum in gross would have a tendency to discourage the resumption of 
marital relations which it is the interest of public policy to promote. Alimony 
properly speaking is a periodical allowance for the wife's support when she 
has separated from her husband, and accordingly it is the rule that in the 
absence of statutory authorization or agreement of the parties, the Court may 
not decree alimony in gross or special property therefor. Ross v. Ross, supra. 



